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Notes of discussion of the Ethnic Minorities Forum  

held on 28 September 2004

at 30/F, Conference Room, Southorn Centre, Wanchai

Attendance

	Organisation
	Name 

	Association of Sri Lankans in HK
	Ms Nanda Mohottige 



	Bangladesh Cultural Centre – HK
	Dr ASM Abdullah 



	Christian Action
	Ms Devi Novianti 



	Community Business
	Ms Shalini Mahtani 



	Equal Opportunities Commission
	Mr Michael Chan 

Mr Ferrick Chu 


 

	Hong Kong Nepalese Federation
	Mr Ijam Ganesh Kumar 



	Hong Kong Nepalese Minority Organisation


	Mr Raju Baraily 

	Hong Kong Workers Union 
	Mr Okhrabu Jas Bahadur 



	Indian Businessmen’s Association
	Mr Gul T Mirpuri 



	Indian Resources Group
	Mr Ravi Gidumal 



	Indonesian Migrant Workers Union
	Ms Budi Utami

Ms Eni Yuniarti



	Kirat Yakthung Chumlung Hong Kong
	Mr Raj Bahadur Limbu 



	Overseas Indian Business Association
	Mr Manohar Chugh

Mrs Poonam V Mehta 



	Pakistan Islamic Welfare Union
	Mr Khan Muhammad Malik 



	S.K.H Lady Maclehose Centre
	Mr Chan Ching-wa 

Mr Keith Wan 

Mr Azir Khan 



	The Hong Kong Bayanihan Trust
	Mrs Lourdes A Salazar 


	Unison Hong Kong
	Ms Fermi Wong 


	United Filipinos in Hong Kong
	Mr Emmanuel C Villanueva 



	Yang Memorial Methodist Social Service – Multicultural Services Centre for South Asian Ethnic Minorities


	Mr Chan Chi Yiu 

Ms Yip Siu-chui 



	Hong Kong Council of Social Service


	Mr Jackey Lo

	Observers:
	

	YMCA Cheung Sha Wan Centre
	Mr M Tariq  
    

	Hong Kong Human Rights Monitor
	Ms Baig Raees Begum  


	United Muslim Association Hong Kong 
	Mr Mohammad Alli Din  

	Home Affairs Bureau (HAB) 


	

	Deputy Secretary for Home Affairs
	Mr Stephen Fisher (Chairman)



	Principal Assistant Secretary for Home Affairs


	Mr John Dean

	Assistant Secretary for Home Affairs


	Ms Adeline Wan

	Senior Programme Officer (RRU)
	Miss Shirley Chan



	Executive Officer
	Ms Pearl Chan (Secretary)


1.  
Welcoming remarks

1.
The Chairman welcomed new members.  

2. Matters arising from the meeting on 27 April 2004
Sensitivity training 
2.1 

It was suggested in previous meetings that the Government should provide sensitivity training for its frontline staff.  The Race Relations Unit was therefore producing a self-learning education kit on valuing diversity for front-line civil servants in association with the Equal Opportunities Commission, the Health, Welfare and Food Bureau and the Civil Service Training and Development Institute.  The Unit had circulated the prototype for Members’ consideration and their views had been incorporated in the draft.  The contractor had started work on the layout design and shooting of the video.  We aimed to publish the kit in November 2004.  
3. Proposed legislation against racial discrimination  (paper no. 3/2004)
3.1
The Chairman briefed members on the proposal and invited comments.  
Consultation process

3.2
A member had presented a petition calling for, inter alia, an extension of the public consultation period.  The Chairman agreed to consider it.
Enactment of the legislation

3.3 In the course of discussion, members asked –

(a) how it could be established that a particular act constituted racial discrimination for the purposes of the proposed law: the Chairman said that, where a case involved direct discrimination, aggrieved persons would need to show that they had been treated less favourably than other persons on racial/ethnic grounds.  Indirect discrimination was more complex.  Essentially, it would be necessary to show that a requirement that had imposed on all concerned but the effect was that it discriminated against persons of particular racial groups because they could not comply with it. Moreover, there was no reasonable justification for the condition.  In assessing a complaint about this form of discrimination, the future enforcement agency could draw reference from precedents in other common law jurisdictions;   
(b) whether the Bill would cover cases where minority workers were paid less than their local counterparts:   The Chairman said that it would be a matter for the courts to determine on the basis of the facts and the evidence.  The Bill would make it unlawful for employers to discriminate against minority workers by offering less salary although they performed the same kind of work as their local counterparts, assuming that such factors as qualifications and work experience were equal;  
(c) whether it would be unlawful for the Construction Industry Training Authority (CITA) not to provide training courses in languages other than Chinese: the Chairman said that it would be very difficult for training bodies to provide courses in languages not frequently used in Hong Kong and/or for trainees who did not speak English or Chinese.  Clearly, they could not reasonably be obliged to do so by law; and
(d) why the consultation document had not invited views on the promotion of racial harmony: the Chairman said that - as stated in paragraph 73(b) of the consultation document - one of the duties of the implementation body was to promote equality of opportunities between persons irrespective of race or ethnic background.  Mr Dean added that the purpose of the exercise was to obtain views on the legislative proposals.  This was an extensive and complex task and expanding the ambit of discussion could only complicate it further to no useful effect.  
Equal Opportunities Commission (EOC)

3.4
Members generally welcomed the proposal that the implementation body should be the EOC.  Questions concerned –

(a)  the role of the EOC: the EOC’s representatives said that the Commission’s role as defined in law was to conciliate rather than to arbitrate and so, where possible, to achieve amicable settlements without the need to go before the courts.  That this approach was generally successful was evidenced by the very small numbers of court cases – as against the large numbers of complaints – under the existing anti-discrimination laws.  The Commission did have the power to initiate court proceedings but only when resources permitted and when complaints could not be conciliated; 
(b) examples of EOC public education programmes: the EOC representatives explained the Commission’s work in this respect, emphasising the importance of its Codes of Practice on employment/education under the existing three anti-discrimination ordinances.  Should the Bill become law and should the EOC be made the implementing body, the Commission would promote racial harmony through its public education programme; and
(c)  the number of minority staff: racial discrimination and the promotion of racial harmony were not, at present, within the EOC’s ambit as defined in law and there were currently no serving staff from the ethnic minorities.  But the Commission would give serious consideration to employing such staff and including minority representatives to the Commission itself should it become clear that it would definitely be the implementing body.
Exceptions
3.5
Questions concerned –

(a) the three-year ‘sunset’ clause: the Chairman said this concession simply followed past practice under the existing anti-discrimination ordinances.  A member said that it was now unnecessary since small companies were already familiar with the requirements of the existing ordinances.  The  Chairman said that further views on the ‘sunset’ period would be welcome;  
(b) the number of companies with five or fewer persons: [Post-meeting note: the Census and Statistics Department has advised us that there were 220 391 such establishments
 as at 30 June 2004];
(c) the exemption for the entry into, stay in, or departure from Hong Kong of persons without the right to enter and remain there: the Chairman said that this was a common practice in other jurisdictions and the exception was included in the existing anti-discrimination ordinances; and
(d) the omission in the leaflets of any reference to the exceptions: the Chairman said it would be impracticable to include in a four page leaflet everything contained in a 50-page document .  Members were encouraged to read the full text of the exceptions as contained in the consultation document.
Protected areas of activity
3.6
Members asked whether the protections in the Bill should cover -

(a) 
racially offensive statements in the mass media: the Chairman said that the Broadcasting Authority’s Code of Practice debarred the media from using terms that might incite racial hatred.  Governments had to strike a balance between freedoms of the press and expression and the elimination of racial discrimination and it was rare in common law jurisdictions to regulate the use of language in the media;
(b)  unwelcome slurs: the Chairman said that a general proscription in this area could infringe the freedom of speech and expression.  He invited members to advise on the practices of other common law jurisdictions in this regard;

(c) 
social services: the Chairman said that social services were included under the section on the provision of services to the public; and 

(d) 
trade unions: the Chairman said that the Bill covered trade unions.

Language discrimination

3.7
Some members said that the proposed ordinance should prohibit discrimination on the ground of language.  In response, the Chairman said that this was impractical.  Language requirements were usually a genuine occupational necessity.  However, the Bill would make it unlawful for employers to imposed language requirements that were unnecessary.  But at the same time, it had to be accepted that Chinese was the first language of the vast majority of the population and the minorities should make every effort to learn Chinese in order to integrate into the wider society of Hong Kong.
3.8
Members also asked whether it would be unlawful under the Bill if the organisation could not provide interpretation services in non-official languages to enable the minorities to access their services.  The Chairman said that this would not constitute racial discrimination under the Bill because the arrangement applied to everyone.  The hypothetical organisation would not be treating those with language difficulties less favourably than others on racial or ethnic grounds, though some might argue that this was discrimination on the ground of language.
Other enquiries

3.9

Discrimination by local Chinese against new arrivals from the Mainland or overseas Chinese: in response to a member’s concerns, the Chairman said that, because the two groups were of the same ethnic background as the local Chinese, discrimination between them would not be racial discrimination as defined in Article 1 of the ICERD.  

4. After-school support for ethnic minority children and their parents (paper no. 4/2004) 

4.1
The Chairman invited the Forum to note the paper.  Members welcomed the pilot programme.  A member said that it would take a minimum of three years for the programme to become effective and proposed that the Bureau sponsor the project for at least that period.  The Chairman agreed to consider this.  In response to a member’s suggestion, the Chairman said that the Bureau would consider inviting representatives from the Education and Manpower Bureau and the successful applicant to attend the next meeting in order to update the Forum on progress.                                      

Action: HAB

5. Harmony Scholarship Scheme (paper no. 5/2004)

5.1
The Chairman invited the Forum to note the paper.  Members welcomed the extension of the scheme to 2006/07.

6. Any other business
6.1

Radio programmes: SPO(RRU) briefed the Forum on the pilot project to be launched by Metro Plus in late October.  As there were no broadcasts in Urdu or Nepali in Hong Kong, the Bureau had sponsored Metro Plus to produce pilot programmes in these two languages.  Members welcomed the initiative.

6.2

Vocational/trade training in English: the Hong Kong Workers Union had proposed that the Forum discuss this and had been asked to provide the Bureau with a clear and detailed written summary of the nature of the concerns that it would like the Forum to address.  VTC/CITA had addressed the former Nepalese Forum
 on the subject and Bureau would consider inviting VTC/CITA representatives to revisit the issue at a future meeting of the present Forum.
7.  
Date of next meeting

7.1
The Chairman agreed that, if time permitted, there would be a special meeting before the end of the consultation period to continue the substantive discussion.    [Post-meeting note: the next meeting is tentatively scheduled for 3.00 pm on Friday, 17 December 2004.]
Home Affairs Bureau

October 2004



� Note the use of the term 'establishments' rather than 'companies'.  An 'establishment' is defined as an economic unit that engages, under a single ownership or control, in one or predominantly one kind of economic activity at a single physical location, such as an individual factory, workshop, retail shop and office.  This figure derives from the Quarterly Survey of Employment and Vacancies.  The survey covered most of the major economic sectors but some sectors were not included.  These were (a) the entire Agriculture and Fishing sector; (b) the construction sector, except for manual workers at construction sites; (c) hawkers and retail pitches, except market stalls; (d) taxis, public light buses, goods vehicles, barges, lighters, and stevedoring services; and (e) public administration, religious organisations, authors, and other independent artists, domestic helpers, and miscellaneous recreational and personal services. The Commissioner has advised that, because the survey coverage was incomplete, the figure must be regarded as indicative, not definitive.   


� The relevant section of the notes of the meeting on 5 February 2004 is enclosed for members’ reference.





